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Introduction:
1.1  The Adults with Incapacity (Scotland) Act 2000 aims to help people (aged 16   

       years and over) who lack capacity to act or make some or all decisions for    

       themselves.  It covers people whose incapacity is caused by mental 
       disorder, such as dementia, learning disability, etc.  It also covers people 
       who are unable to communicate due to a physical condition such as a  

       stroke or severe sensory impairment.  The Act supports their carers and  

       others in safeguarding the welfare and finances of such persons.

1.2   For the purposes of the Act, the term “incapable” means incapable of:

· acting on decisions; or

· making decisions; or

· communicating decisions; or

· understanding decisions; or

· retaining the memory of decisions
1.3  The Act provides a number of options for assisting with the financial  

       affairs of an adult and these include:

· Part 2 – Power of Attorney

· Part 3 – Access to Funds

· Part 4 – Management of Resident’s Funds

· Part 6 – Intervention and Guardianship orders

1.4  General principles are identified in section 1 of the Act and any action taken     

       should be in keeping with the principles which identify that there should be  

       no intervention into the financial affairs of an adult with incapacity unless:

· the organisation is satisfied that the intervention will benefit the  

           adult and that such benefit cannot reasonably be achieved without  

           the intervention;

· the intervention is the least restrictive option in relation to the 
           freedom of the adult, consistent with the purpose of the 
           intervention;
· consideration has been given to the past and present wishes and 
           feelings of the adult so far as they can be ascertained;

· the views of the nearest relative, named person, primary carer and  

           any guardian, attorney of the adult, and any other person appearing 
           to have an interest in the proposed intervention so far as can be 
           ascertained.

1.5  In so far as it is reasonable and practicable the adult should be encouraged  

       to exercise existing skills and to develop new skills. 

Purpose of this Guide:

2.1  The purpose of this document is to provide organisations who have       

       demonstrated they are fit and proper to operate the access to funds scheme 

       with a good practice guide relating to the various aspects of the scheme.  It  

       is recognised that organisations operate in different ways so the guide  

       provides broad suggestions which the Office of the Public Guardian (OPG) 
       believes will equip them to operate the scheme successfully.   Consideration 
       has to be given to:

· Who should make an application to access funds

· When should an application to access funds be made

· What happens if there is an objection to the application

· What happens when a certificate of authority is issued

· Who should do what

· The opening of a bank account in the sole name of the adult

· The opening of the designated account

· Who will have access to the funds

· Maintaining records of expenditure

Purpose of the Scheme:
3.1  The access to funds scheme is designed as a low cost level of intervention  
       into the financial affairs of an adult who no longer has the capacity to deal  

       with his/her financial affairs and where funds are held in accounts in the sole 
       name of the adult in bank/building societies.  Operation of the scheme is 
       supplemented by the Code of Practice for access to funds and it can be  
       found at www.publicguardian-scotland.gov.uk  
3.2  The scheme is not designed for use where funds are held as investments or  

       are held in joint accounts.  Funds held as investments would require to be 
       dealt with by intervention or guardianship order and funds held in a joint 
       account may be operated upon by the joint account holder.

3.3   Where the funds of an adult cannot be accessed due to his/her incapacity   

       the scheme allows funds to be made available to pay for the adult’s day to  

       day living costs, such as food, clothing, utility bills, rent, entertainment, or  

       care home costs etc; to pay off any accrued debts or to purchase any  

       specific item which will be of benefit to the adult concerned and where 
       necessary to make payments which are, or may become, due to 
       dependants.  The scheme also has the flexibility to allow for the opening of 
       bank accounts, transfer of funds between accounts and closure of accounts.  
        At no stage does the scheme permit the transfer of ownership of the funds          

        which continue to belong to the adult.

3.4   When an application to access funds is approved an agreed level of funds are transferred on a regular basis, normally monthly, from the adult’s account (the “current account”) to a new account (the “designated account”) opened by the withdrawer on behalf of the adult.  The withdrawer can then operate the designated account and use the funds therein to pay for the adult’s needs as identified in the application form. 

Initial consideration by the Organisation:
4.1 It is anticipated that a decision to apply for access to funds would not be taken in isolation and that consideration requires to be given to the adult’s  

        whole circumstances.  The adult concerned may require a package of 

        measures to be put in place to address both welfare and financial needs 

        and in doing so the guiding principles outlined in section 1.4 must be 

        taken into account.
4.2 It would be appropriate for a case conference to be considered as a forum for discussion to decide on the best way to deal with the adult’s circumstances.   It is important to note that the access to funds scheme can only operate where the adult lacks capacity consequently prior to considering the way forward this requires to be confirmed.  Scottish Statutory Instrument 2008 No 51 which can be found in an application form pack should be completed by a medical practitioner as evidence of incapacity.

4.3 Discussions at a case conference need to consider specific areas.  The following is a guide and is by no means an exhaustive list:

·  Is access to funds necessary and appropriate for the protection of 
                  the adult’s finances?
·  Are the principles set out in the Act satisfied?
·  Who should make the application – a relative, a carer, the local     

                 authority, charitable organisation, voluntary group or other 
                 organisation?

·  Have all other means of intervention been explored, for example,  

       Department of Work and Pensions or Corporate Appointeeship?
·    If the adult is in a care home setting could the adult’s needs be  

       met by Part 4?

·  Based on the financial information available to you what will be   

      your entry point to the scheme?
·  Who will make the application on behalf of the organisation?
The Scheme:
5.1  The OPG must be satisfied that the organisation is fit and proper  

       to intromit with the adult’s funds as determined by Section 27D(1) of the Act.

      To determine this, the OPG must be satisfied that:

·   the applicant organisation is financially secure and that its financial 

     practices assure the safekeeping of a vulnerable adult’s funds;

·   employees and volunteers who will have access to an adult’s funds  

     are suitable, competent and appropriately supervised;

·   the applicant organisation has robust corporate governance  

     mechanisms; and

· relevant disclosure checks are carried out on employees and   

             volunteers intromitting with the adult’s funds.

5.2   Once satisfied of an organisation’s fitness, the OPG will issue the 

        organisation with a list number which must be used when applying to make 

        use of the scheme.  There is no fee for this service.

5.3   After an organisation is approved, an application may be made on behalf of  

        the adult.  There is a series of application forms depending on the     

        circumstances of the adult. All are available from the website:  

        Entry Point Application Forms: 
· ATF(1) - Request information about an adult’s accounts

· ATF(2) - Access the funds

· ATF(7) - Transition from financial guardianship to access to funds

     Other Application Forms:
· ATF(3) - Add a joint withdrawer

· ATF(4) - Add a reserve withdrawer

· ATF(5) - Vary the authority initially provided

· ATF(6) - Renew authority

What the scheme allows:

6.1 Request account information – Where details of the adult’s financial affairs 
       are not known this is likely to be the point of entry to the scheme.  
       The OPG may issue a certificate authorising the applicant organisation to  

       approach fundholders to gain information where; there is a belief that an 
       adult holds funds in an account(s) in the adult’s sole name but an application 
       to access funds cannot be made because it is not known where the 
       account(s) is held; what the account(s) details are; what funds are in the 
       account(s) or any other information which might be useful to allow an  

       application for access to funds to be made.  

       It is not appropriate to use this option purely for the purposes of obtaining a 
       financial assessment on behalf of the adult.

       Where an access to funds is already in place and further information comes 

       to light suggesting that the adult may have other funds available which could 

       be used for that persons benefit this part of the scheme may be used to gain   

       such information.
6.2 Open an account – Where a person believes that an adult holds funds; is 

       entitled to, or is likely to become entitled to receive some form of income; or 

       a fundholder holds funds on behalf of an adult and the adult does not have a    

       suitable account to receive such funds then it is possible to apply for 

       authority to open what is known as a current account or a second account.   

       An example of an unsuitable account is a Post Office account as this type of  

       account does not allow for automated transfers to be set up 
       A current account should be an account suitable for the setting up of 

       standing orders/direct debits otherwise it will not be suitable for operation 

       under the scheme.
       A second account should be a savings type account.

       Investment accounts or bond type accounts are not suitable for use in the 

       scheme.

6.3  Authority to intromit  - The scheme does not allow the applicant direct   

       access to any account belonging to the adult at any time.  The applicant 

       requires to budget for the ongoing needs of the adult and identify what level 

       of funds are required to meet the adult’s ongoing financial needs and 

       includes the need for a lump sum to pay off any debts which may have 

       accrued or to purchase any larger items which may be required, for example, 

       a new television, specialised chair or bed, housing repairs etc.  The level of 

       funding must be agreed by the OPG who will thereafter issue a certificate     

       authorising the level of funds requested to be made available to the  

       withdrawer via the designated account. 
       A designated account is an account opened in the name of the  

       organisation on behalf of the adult. It is important that it is set up in this 

       matter so that it can be operated by the organisation but shows that the 

       funds therein belong to the adult.   Authority to do this is contained in the 

       certificate which allows the intromission with the funds.  

       A withdrawer is the name given to an applicant once authority has been 

       granted.
6.4  Transfer of funds – While the access to funds scheme is primarily set up to 

       cater for the day to day needs of the adult, it also allows for the movement of 

       funds between accounts which the adult already has and those set up as 

       identified in section 6.2.  This can only be done with authority of the OPG.

6.5 Closure of accounts – When dealing with transfer of funds from accounts it 

       is possible to gain authority to close accounts which no longer serve a useful 

       purpose and to terminate any existing standing orders/direct debits on such 

       accounts.

6.6 Variation of authority – The financial needs of an adult may change from 

       time to time and it may therefore be necessary to apply to vary the authority 

       already granted.  Examples of this are the need to increase or decrease 

       the regular level of funds needed by the adult or a lump sum might be 

       needed to purchase some item required by the adult and which had not been 

       budgeted for initially.
6.6 Renewal of authority -  A certificate of authority is normally set for a period 

       of three years initially although on good cause shown it can be for less or 

       longer and indeed for an indefinite period in certain circumstances.  Provided 

       the authority has been operated in a satisfactory manner renewal will  

       normally be for a period of five years.

6.7 Transition of authority – Where a financial guardian exists and the 

       authority is still in place but the adult’s financial circumstances have 
       changed, transition from guardian to withdrawer can be applied for.  Any 
       person with authority over the financial affairs of an adult must periodically 
       assess and consider whether minimum intervention is still being applied.  

       Transition can allow the existing financial to become a withdrawer or to stand 

       down and let some other person be the withdrawer.   
When the scheme cannot be used:
7.1 Joint accounts - The scheme is not suitable for use where a joint account 

       exists.  It can only be operated where the account is in the sole name of the 

       adult. In such circumstances the joint account holder may continue to 

       operate the account and deal with the funds contained therein.

7.2 Investments -  Funds which are invested or form part of complex financial 

       planning, such as investment portfolios, stocks and shares cannot be 

       operated upon by the access to funds scheme and financial guardianship 

       should be considered.
7.3 DWP benefits and allowances – Where the only finances are state benefits capable of being operated upon by a DWP or Corporate appointeeship this should be regarded as the least restrictive option to be chosen.  However, if no appointee is in place and other private funds require to be accessed the scheme would be appropriate for use.
7.4 Direct Payments/Self-directed Support schemes – Funding from these schemes cannot be operated upon by withdrawers.

7.5 Management of residents’ funds – Where an adult is resident in a care or nursing home setting, the home cannot use the access to funds scheme but must use Part 4 of the legislation.

7.6 Post Office Accounts – These type of accounts are not suitable for use in the access to funds scheme but authority can be given for the funds contained therein to be transferred to an account which can be operated via the scheme. 
Application Process:

8.1 The organisation requires to nominate who will make the application on its behalf.  It is important that the identity of this person is shown in the details of the applicant (organisations only) section in the form.  This person will require to sign and date the undertaking and declaration section in the application form on behalf of the organisation and this person will be the specific contact person with this office in respect of that particular application.  
8.2 An application form must be received by the OPG within 14 days of the date signed by the nominated person.  It is a legal requirement and if not 

       complied with the application form will be returned for re-dating.  This will 

       delay the process.
8.3 The entry point application form requires to be completed as fully as possible 

       and supported by:

· A cheque for the appropriate fee where applicable made payable to  

        the “Scottish Courts & Tribunals Service”.  A fee schedule is located 
in our website: www.publicguardian-scotland.gov.uk 
· Evidence to support the level of funds required where necessary 
        (refer to the application form guidance notes regarding this);
· Scottish Statutory Instrument 2008 No 51 (Medical Certificate which 
        is incorporated into the application form) fully completed;
· Scottish Statutory Instrument 2001 No 79 (Medical Certificate which 
        is incorporated into the application form) fully completed.  Please 
        note this is only required where intimation of the application 
        form on the adult would “pose a serious risk to the adult’s 
        health”.  Because the adult would be incapable of understanding 
        the application or might become annoyed about receiving it does  

        not pose serious risk.

8.4 Where the entry point is to request account information and this is followed 

       up by an application to access the funds there is no requirement for a further 
       medical certificate to be lodged with the subsequent application, and if 

       lodged within four months of the certificate of authority being issued in 

       respect of the first application no further fee is required.  
       Conversely where the entry point is access to funds and this is followed up     

       by an application to request account information there is no requirement for  

       a further medical certificate to be lodged with the subsequent application,   

       and if lodged within four months of the certificate of authority being issued in 

       respect of the first application no further fee is required.  

8.5  A flow chart has been produced to allow the navigation through the options 

       available in terms of the scheme and is shown in Appendix 1. 

What happens to the application form:

9.1 Provided the content of the application meets the legal registration requirements the OPG will intimate the case to the appropriate interested parties and allow a 21 day statutory period for any responses by way of comments or objections.  Where an interested party resides outwith Europe the intimation period is extended to 42 days.

9.2 In the event that it does not meet the necessary registration requirement the application form will be returned to the nominated contact person together with a letter outlining why it has been rejected.

9.3 If an objection is received the OPG will set a date for a hearing after which a decision will be made to grant authority or decline same.  This decision can ultimately be appealed to the Sheriff if necessary. 

9.4 Where there is no objection to the application the OPG will issue a certificate of authority and send it to the contact person named in the application form.

9.5 A certificate of authority will provide specific direction to the withdrawer and to the fundholder who holds the adult’s account(s).   It is important that the instructions contained in a certificate of authority are not deviated from in any way as this will create problems and may not provide the necessary safeguards to the adult’s funds.
After authority has been granted:
10.1 An applicant in terms of the access to funds scheme will, on authority being 

        granted, become known as the withdrawer.   Being a withdrawer carries 

        certain responsibilities and duties such as, a duty of care; a duty to apply 

        the principles of the AWI legislation and a fiduciary duty (position of trust).

10.2 The organisation must, at this point, have procedures in place to progress 

         the matter within that organisation.  It is not the responsibility of the OPG to 

         identify how this should be set up or operated as organisations have 

         different methods of operation.  Certificates of authority vary in content 

         dependant on the specific needs of the particular adult.  Examples of the 

         four main certificates issued are shown below:

· Withdrawer is authorised to approach a bank to request information 
      about a specific account(s) or about any accounts held by the bank 
      in relation to a particular adult;
· Withdrawer is authorised to open an account in the sole name of 
      the adult;
· Withdrawer is authorised to open a designated account in its name 
      on behalf of the adult and the fundholder of an account in the sole 
      name of an adult is directed to set up specific arrangements on that 
      account and/or transfer funds to the designated account;

· Withdrawer is authorised to vary the terms of the original certificate 
      of authority.  
10.3 The nominated contact person for the organisation may not always be the 

        appropriate person to progress the operations permitted in the certificate of 

        authority.  Certain protocols must be agreed within the organisation so that 
        the following actions, which is not an exhaustive list, can be put in place:

· Who will be delegated authority to approach a fundholder with the 
          certificate of authority to request account information?
· Who will be delegated authority to open a designated account.  
          This may have to be some person within your finance section?
· Who will be identified as having third party mandate access to the 
          designated account to be able to access the funds needed by the    

          adult and who will be delegated to carry out this task with the   

          fundholder?
· Who will be delegated authority to open an account in the sole      

          name of the adult?
· Who will be delegated authority to set up standing orders/direct 
          debits on the designated account?
· How will cash funds taken from the designated account be 
          safeguarded?
Accountability:
11.1 The OPG has a responsibility to carry out reviews in respect of the 

         operations of withdrawers to ensure the funds are being used in line with   

         the certificate of authority and are being applied for the benefit of the adult   

         as agreed in the original application.

11.2 It is therefore important that the organisation has systems in place to audit trail funds and record expenditure on behalf of the adult.  Your internal audit section, if you have one, will provide you with the level of detail sufficient to comply with their requirements.  Generally speaking the level of detail required by the organisation will be in excess of that expected by the OPG.
Further information:
12.1  If there is a material change on the circumstances of the adult or 

         the organisation this should be provided to the OPG in writing.  Examples of 

         this include change of address of the adult, or indeed the organisation.

12.2 If the adult dies the authority granted to the withdrawer ceases immediately 
        and no further funds from the designated account should be used.  The    

        OPG should be advised of this in writing and evidence in the form of an 
        extract of the death certificate should be provided.  The OPG will give 
        direction at that stage on what should happen to the designated account 
        and the funds contained therein.

12.3 Three months before the expiry of authority the OPG will write to the contact 
        person at the organisation inviting renewal of the authority.
12.4 Should you encounter any problem or difficulty, or require advice, guidance 

        or assistance at any stage in the access to funds process please do not 

        hesitate to contact the OPG where staff will be available to help.  They can 

        be contacted by telephone on 01324 677140 or by e-mail at 

        opgatf@scotcourts.gov.uk
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