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Power of Attorney Amendment Policy 
This policy does not apply retrospectively, referring only to any matters submitted on or after 1st January 2012.
Introduction 

1. The Adults with Incapacity (Scotland) Act 2000 (the Act) is silent on whether it is permissible to amend a power of attorney deed once registered; perhaps understandably so when one considers that the intention of the Act is to protect the interests of adults with incapacity who, because of this, cannot amend a previously registered deed.   The Act makes specific provision for those powers that continue in force on incapacity it does not seek to amend the general law relating to power of attorney.   

2. Consequently, the Public Guardian has taken the view that amendments sought by a capable granter continue to be governed by the general law on power of attorney and as such the Office of the Public Guardian (OPG) permits amendments to be made to a power of attorney deed, where there is evidence that the granter remains capable. 

3. With the increasing number of deeds now registered there is a substantial volume of requests to amend a registered deed; such requests vary widely in their significance.  This has led to debate about what constitutes an amendment to an original deed.  This document sets out the Public Guardian’s policy on this matter and the approach to the management of amendments.   

Types of Amendments  

4. There are various requests for “amendment”, for example 

i. To update a name or address of the granter or attorney   

ii. To revoke a power or powers   

iii. To remove an attorney, including a substitute  

iv. To add an attorney, including a substitute   

v. To add a power or powers

5. The definition in the Oxford Dictionary of “to amend” is to make a minor change in order to make a matter fairer or more accurate or to reflect changes circumstances.

6. It is the Public Guardian’s view that only item i above meets that ‘minor change’ definition.  For ease, to distinguish this from more complex amendments such changes are referred to as administrative updates. 

Administrative Updates 

7. An administrative update is anything which does not change the fundamental substance of the power of attorney deed. 

8. An administrative update would include, for example: 

· Change to the name or address of a granter, attorney or substitute attorney, perhaps due to marriage/divorce, or the incorrect spelling of a name provided in the original deed;

· Substitution of a page/detail due to an administrative or technical error 

9. The OPG system will be updated to record the change and a letter issued confirming the change.  

Amendments of the Power of Attorney Deed

10. Points 4 (ii) and (iii) are dealt with under section 22A of the Act.   Where the granter wishes to revoke the power of attorney, or any powers granted by it, they must subscribe a written revocation notice which incorporates a certificate by a practicing solicitor, doctor or advocate declaring that they are satisfied that the granter understands the effect of the revocation and is not under duress to so act.   

11. The Public Guardian takes the same approach for items 4 (iv) and (v). The Act does not make express provision for the procedure to be followed when amending a power of attorney deed.  However, the Public Guardian is of the view that an amendment to the attorney(s) or power(s) materially affects the terms of the original order and as such amendments should be treated in the same way as an original deed conferring a power of attorney.

Document Conferring a Power of Attorney 

12. Powers of attorney registered with the OPG will, by their nature, all grant continuing and/or welfare powers.  Amendments to such deeds need thus to comply with the requirements set out in ss 15(3) and 16(3) of the Act.   

13. A ‘document which confers a power of attorney’ must be written, subscribed by the granter and incorporate a certificate by a practicing solicitor, doctor or advocate declaring that they are satisfied that the granter understands the nature and extent of the document and is not under duress to grant such powers.     

14. In order for a granter to add a new attorney or power(s) the Public Guardian requires them to fulfil the same capacity tests as was necessary in conferring the original deed.  

Internal Administration of a Deed of Amendment 

15. Registering what one may term a deed of amendment is more detailed than registration of an initial deed as the original deed must be located, the revisions to be made determined, then actioned, and a revised certificate produced.   

Fees 

Simple administrative amendment

£nil  

16. There is no charge to make a simple amendment as a certificate is not issued during this process. However if a replacement certificate is required the Public Guardian is entitled to make a charge for the issue of the replacement certificate.
Full Revocation of an attorney or powers
£nil 

17. A fee for this was considered in 2007 when s22A was inserted into the Act.  It was agreed at that point that no charge would be levied.   It is the Public Guardian’s intention to maintain this position. 

Partial Revocation of powers

£nil 

18. The Public Guardian is entitled to charge for the replacement certificate necessary when a partial revocation of a power of attorney is instigated by the granter.  The Public Guardian has the option to waive fees and has elected to do so with this fee. 

Registration of a deed of amendment
    £83 

19. A deed of amendment is a deed conferring a power of attorney.  A fee is charged for the submission of a document conferring a power of attorney.  

This policy was implemented on 1st January 2012.  All fees charged are in line with the current fee structure.
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